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AGGRIEVED PARTY:  DAVID L. SILVERMAN 

 
Pursuant to 12 VIRR § 914-2 (“Definitions”) Appellant is an “Aggrieved Person.”  

12 VIRR § 914-2 states: 

''Aggrieved person" means any natural person, association, or legal entity 

who has: (i) appeared in person or through a representative, (ii) or has, in 

writing, indicated its interest in an application for a major or minor coastal 

zone permit made under the statute and has been adversely affected by a 

decision by the Coastal Zone Management Commission ("Commission"), a 

Committee of the Commission ("Committee"), or the Commissioner of 

Conservation and Cultural Affairs ("Commissioner") in connection with such 

application. 

On multiple occasions during 2019 Appellant David L. Silverman submitted 

letters to Commissioner Jean-Pierre Oriol (“Commissioner”) and other staff within 

the Department of Planning and Natural Resources (“DPNR”) asking, pursuant to 

12 V.I.C. § 910(d)(3), that: 

1) he be promptly advised when Maho Crossroad LLC’s CZM Permit Application 

was deemed complete; 

2) he be provided with a copy of the complete application; and 

3) he be notified when DPNR would accept public comments regarding the 

proposed project. 

 
These requests for notification of completeness and requests for copies of the 
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final, complete application were submitted via emails on May 28, June 20, July 23 

and August 23, all in 2019.  APPX-1.  On September 6, 2019, in response to his 

August 23 enquiry, Appellant received an email from DPNR indicating that the 

application had been deemed complete two weeks earlier and that the comment 

period would close on September 20, 2019, in 14 days. Id. When Appellant 

requested a copy of the complete application, DPNR responded that Appellant 

would need to come to the DPNR office in St Thomas to view the application or wait 

until it could be physically delivered to St John.  A copy of the complete application 

was finally placed in the Cruz Bay library in St John on September 11, 2019, nine 

days before the end of the comment period.  Id. The complete application was never 

transmitted to Applicant and nor was Applicant provided with the statutory 30-day 

comment period following completeness determination.   

The failure by DPNR to (a) promptly notify Appellant when the application was 

deemed complete, and (b) the delay in providing Appellant access to a copy of the 

complete application effectively reduced the comment period by 70% (by statute it 

was to run for 30 days, not 9 days).  It was the responsibility of DPNR to proactively 

notify interested parties of application completeness, to supply copies of the 

complete application, and to solicit public comment from such parties.  None of this 

was done. 

On September 13, 2019, Appellant David L. Silverman submitted written 

comments on the permit application, which have been included within the 

administrative record for the permit.  APPX-2.  Among other things, in those 
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written comments Appellant requested that the subject permit application be 

processed as a CZM Major Land Permit due to the cost of the structures and the 

impact of the project on the human and natural environment.  Notwithstanding 

Appellant’s request, the Commissioner decided to process the permit application as 

a CZM MINOR LAND PERMIT.  Appellant was thereby denied the right to 

participate in a Public Hearing on the proposed development, to pose questions and 

receive responses from the Applicant, and to proffer suggestions to the St John 

Coastal Zone Management Committee for ways to lessen the environmental impacts 

of the project.  As such, Appellant David L. Silverman was both an interested party 

and was adversely affected by the decision of the Commissioner to process the 

application as a minor permit. 

Since on numerous occasions Appellant indicated in writing his interest in the 

subject permit application and was adversely affected by the decision of the 

Commissioner to issue a Minor CZM Land permit for the subject development, 

Appellant has standing to bring this action  pursuant to 12 VIRR § 914-2. 
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THE BOARD OF LAND USE APPEALS HAS JURISDICTION AND 

AUTHORITY OVER THIS APPEAL 

Pursuant to 12 V.I.C. § 914(a): 

(a) Administrative appeals of coastal zone permit applications. 

Notwithstanding any provision of law to the contrary, any aggrieved 

person may file an appeal of an action by the Commission, its 

Committees, or the Commissioner taken pursuant to section 910 or 911 

of this chapter within forty-five days thereof with the Board of Land 

Use Appeals, and such appeal shall be governed solely by the provisions 

of this section. 

Further, BLUA must hold a public hearing on the appeal (see 12 V.I.C. § 914(c)) 

and then take the following actions pursuant to 12 V.I.C. § 914(d): 

d) Actions of the Board. The Board, by majority vote of its authorized 

members, shall either affirm or reverse the Commission's or its 

appropriate Committee's or the Commissioner's action and shall either 

approve or deny an application for a coastal zone permit. If the Board 

grants an application for a coastal zone permit, the Board shall impose 

such reasonable terms and conditions on such permit as it deems 

necessary to achieve the objectives and purposes of this chapter. The 

Board shall set forth in writing and in detail the reasons for its decision 

and findings of fact upon which its decision is based. If the Board 

reverses a Committee's or the Commissioner's action on a coastal zone 
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permit, it must make all of the findings required by section 910, 

subsection (a), paragraphs (2), (3) and (4) of this chapter. A copy of the 

Board's action shall be available for public inspection at the Board's 

offices during ordinary business hours. The Board's action shall be 

final after four working days following its decision. 

BLUA has the authority to review any decision-below which is “arbitrary, 

capricious, or characterized by abuse of discretion or clearly unwarranted exercise 

of discretion.” 12 VIRR § 914-3. As will be set out in detail below, the decision of the 

DPNR Commissioner not to elevate the Maho Crossroads minor CZM land permit 

application to be reviewed as  a major CZM land permit was blatantly arbitrary and 

capricious or an unwarranted exercise of discretion given the value of the structures 

in their entirety and the apparent adverse impact on the environment as well as the 

extensive evidence of ongoing adverse environmental impacts during the two and 

half years between the date of the permit application and the final approval of the 

minor permit. 

For this reason the minor CZM permit issued to Maho Crossroads must be 

vacated and the permit application remanded to the St John CZM Committee for 

review as a major CZM permit, as required by 12 V.I.C. § 910(c)(2)(E). 
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MAHO CROSSROADS DEVELOPMENT AND CZM PERMIT HISTORY 

This Appeal concerns development of a land parcel on St John known as “Parcel 

3-2 Estate Miland, Maho Bay Quarter, St John” as shown on cadastral map D9-

7498-T004, attached hereto as APPX-3.  The parcel is a private in-holding within 

the Virgin Islands National Park, and is situated on Route 20, directly across from 

Maho Bay Beach, which is approximately 50 feet from the parcel at its closest point. 

The subject parcel consists primarily of a low-lying coastal plain with a 

maximum elevation of 10 feet above sea level.  The vegetation on the parcel was 

heavily damaged during Hurricane Irma in September 2017.  Almost the entire 

parcel is within the FEMA designated AE-10 flood zone.  APPX-4.  The entire parcel 

is also within Tier One of the St John Coastal Zone. APPX-5. 

The subject parcel was acquired by John Patrick Yob on November 21, 2018.  

APPX-6.  Prior to obtaining any permits from DPNR, Mr. Yob began clearing the 

property of hurricane debris and vegetation, placing food and beverage vending 

facilities on the parcel, installing walkways and electric power distribution.  Shortly 

thereafter, in December 2019 Mr. Yob announced the opening of “Maho Crossroads” 

which he described to Virgin Islands National Park Superintendent Nigel Fields as 

“a low-key food and beverage truck”.  APPX-7.  

Maho Crossroads, together with its attendant businesses and amenities, opened 

to the public in February 2019.   Multiple structures had already been erected on 

the property at that time without any CZM permit.  APPX-8. 

On or about February 12, 2019, less than two weeks prior to the opening of Maho 
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Crossroads to the public, an application for a Minor CZM Land permit was filed 

with DPNR covering only the development that had already taken place on the 

property at that time.  APPX-9.  In spite of the fact that no CZM Permit had been 

issued, Maho Crossroads was allowed to remain open for business, attracting large 

numbers of patrons to its beachside location. 

Between February 2019 and September 2019 Appellant wrote to DPNR on 

twelve occasions to inquire about the CZM permit status for the Maho Crossroads 

project.  On each occasion the request was either ignored or the response was that 

the permit application had not yet been deemed complete and would not be shared 

with the public until such time as it was complete. 

On August 27, 2019, Commissioner Oriol, in response to Appellant’s email, told 

Appellant that the Maho Crossroads permit had been deemed complete; however, 

he did not provide a copy of the complete application for comments.  On September 

6, 2019, Appellant once again formally requested a copy of the complete permit 

application and the closing date for public comments.   Later that same day DPNR 

informed Appellant that the application had been deemed complete and that DPNR 

would accept public and agency comments on the permit and project until 

September 20, 2019.  Appellant was also advised that DPNR would not be able to 

deliver a physical copy of the application to Appellant and Appellant would need to 

travel to St Thomas to view the permit application file.  Finally, on September 11, 

2019, the complete permit application was placed in the public library in Cruz Bay, 

St John. 
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On September 13, 2019, after reviewing the application, Appellant wrote to 

Commissioner Oriol and expressed objections to the manner in which the permit 

was being processed by CZM.  Appellant stated that the cost of the structures 

exceeded $75,000 and therefore was ineligible for a MINOR CZM PERMIT.  

Additionally Appellant stated that the location of the parcel near a public beach and 

the nature of the businesses conducted thereon would likely cause significant 

adverse effects to the natural and to the human environment.  APPX-2. 

Notwithstanding the objections raised by the public, as well as by interested and 

involved agencies, (see APPX-7, Comment Letter from VINP Superintendent) 

DPNR persisted in processing the application as a MINOR LAND PERMIT and 

issued the permit which became final when Applicant signed it on July 3, 2021. 

APPX-13.  The present appeal was filed on August 2, 2021, within the statutory 45-

day time period for appealing decisions of the CZM Commissioner. 

The Findings and Goals of the Virgin Islands Coastal Zone Management Act are 

stated in 12 V.I.C. § 903.  In particular, 12 V.I.C. § 903(b)(11) states "The 

Legislature hereby determines that the basic goals of the United States Virgin 

Islands for its coastal zone are to ... promote public participation in decisions 

affecting coastal planning conservation and development." [emphasis added] 

This Goal is one of the bases for the requirement that the CZM process involve 

public participation at all stages of the processing of CZM permits for development 

of the coastal zone.  Through public notice, public hearings, and public comment the 

stated goal of the Legislature is realized. 
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In the current case of Maho Crossroads the Department of Planning and Natural 

Resources has conducted a thoroughly opaque permit process, minimizing 

transparency and minimizing public participation, in direct contradiction to the 

stated goal of the CZMA.  This is demonstrated by the following series of actions by 

DPNR during the two and one-half (2-1/2) year period from January 2019 through 

July 2021: 

1. In spite of public awareness of the activities taking place on Parcel 3-2 

Miland under the direction of John Yob and Maho Crossroads LLC in 

December 2018, DPNR did not issue an immediate cease and desist order 

pending permit approval. 

2. Once DPNR became aware of the development activities in Tier One, rather 

than cause Maho Crossroads to stop the development which presented clear 

risk to coastal zone resources, DPNR instead allowed the unpermitted 

activities to continue at Maho Crossroads for over 2-1/2 years until a permit 

was finally issued in July 2021. 

3. When a Minor CZM Land Permit application was submitted by Maho 

Crossroads, DPNR did not notify the public and refused to make the permit 

application available to the public for seven months. 

4. Once the permit application had been deemed complete, DPNR did not 

promptly notify interested parties and did not transmit a copy of the complete 

permit application to those individuals who had expressed an interest 

therein. 
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5. DPNR did not solicit public comment during a 30-day period and did not 

make the application available on the island of St John until nine days prior 

to the close of the comment period. 

This pattern of "closed door" permit processing for Maho Crossroads denied the 

public the right to participate in a decision involving development of the St John 

coastal zone that had already demonstrated significant adverse effects on the 

human and the natural environment. 

It is for these reasons that the current Appeal has been filed, to correct the 

errors in the processing of this CZM permit and to afford an opportunity for the St 

John public to become involved in a significant decision involving use of St John 

coastal zone resources. 
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THE MAHO CROSSROADS CZM PERMIT APPLICATION 

On February 12, 2019, Maho Crossroads LLC submitted a CZM minor permit 

application in which the proposed activity was described as “Parcel has existing 

mobile vendor vehicles.  Add concrete footings for storage containers, add paver 

stones on grade, plastic cisterns on grade for water storage, and solar/battery 

system.  Remove stumps from dead trees.”  APPX-9.  This description, however, 

bears little resemblance to the final plan approved by DPNR in July 2021 which 

was substantially more extensive than the description in the February 2019 permit 

application. 

The administrative record for CZM Minor Land Permit CZJ-10-19L shows an 

evolution of site plans over a period of six months, largely in response to deficiencies 

pointed out by DPNR in their review of the permit application.  This record clearly 

shows that the project evolved from one that might have been eligible for a MINOR 

permit based solely on its scope, into one that clearly required a MAJOR permit 

based on the scope of the finally approved structures. 

There are three versions of the Maho Crossroads Site Plan in the administrative 

record.  The first is a set of two drawings stamped as received by DPNR on 

February 12, 2019 and identified on the drawings as “PERMIT SET 01/17/19.”  

APPX-14.  This is the set of drawings which were submitted with the CZM Minor 

Permit application in February 2019. 

The second is a set of two drawings stamped as received by DPNR on May 9, 

2019, and identified on the drawings as “CZM RESPONSE SET 05/07/19.”  APPX-
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15.  This set of drawings is incorporated by reference in the approved permit, as 

“EXHIBIT C – Site Plan and drawings stamp dated May 7, 2019.”  Approved 

Permit, APPX-13. 

Finally, there is a set of three drawings stamped as received by DPNR on July 

30, 2019, and identified on the drawings as “06/20/19 CZM Response Set.”  APPX-

16. The cover sheet to the June 2019 drawing set was also signed by the DPNR 

Commissioner on June 21, 2021, with a notation that it is the approved drawing set 

for permit CZJ-10-19L.1 

Taking these versions in chronological sequence, the January 2019 site plans 

illustrated the structures that had been erected on the site during December 2018 

and January 2019 prior to the Applicant applying for a CZM permit.  It appears 

that everything on the January 2019 site plan was a structure existing as of the 

date of the drawing.  The following features were illustrated on this initial site plan: 

• Roadside unimproved parking for six vehicles (no pavement or gravel) 

• “Mobile Food Trucks” 

• “Bar Trailer on Chassis” 

• Fresh and Grey water tanks on grade (no footings) 

• Three storage containers on CMU blocks 
 

 
1 Note: The approved permit CZJ-10-19L incorporates by reference the May 7, 2019 drawing set, 
however it is the June 20, 2019 drawings which actually carry the approval stamp of the 
Commissioner.  The differences between the two sets primarily involves the portions of the 
turnaround and parking that are constructed with concrete and the portions that are constructed 
with gravel.  In addition, the June 20, 2019 drawing set included a third page, identified as 
“STRUCTURAL DETAILS AND NOTES.”  Since the final set (June 20, 2019) is the most complete 
we will assume that it was intended to be the set incorporated by reference into the approved permit, 
and that the notation on the permit referencing the May 7, 2019, drawings is incorrect. 
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• Concrete pavers on grade for walkways and patio areas 

The first incompleteness letter from DPNR is dated March 28, 2019, following 

review of the initial permit application and site plans (the “March Incompleteness 

Letter”, APPX-17).  The March Incompleteness Letter identified a number of 

deficiencies and required improvements, including (1) the “Mobile Food Truck” did 

not move on a daily basis and was more akin to a restaurant than a mobile van and 

accordingly required certain facilities common to all restaurants, (2) enhancements 

to the parking plan sufficient to accommodate the number of restaurant seats and 

employees anticipated, (3) further details on water handling and distribution, for 

both potable as well as wastewater, (4) designs for restroom facilities, (5) designs for 

electrical power distribution, (6) adequate measures to ensure pedestrian safety in 

the public roadway, and (7) designs to address flood plain elevation issues.  APPX-

17. 

In response to the March Incompleteness Letter, Applicant responded on May 7, 

2019, with a commentary letter (APPX-18) and a new set of site plans (the May 7, 

2019 version, APPX-15).  These site plans substantially increased the scope of the 

project, incorporating multiple new structures in order to address the deficiencies 

identified by DPNR in March 2019.  The new structures in the May 7 site plans 

were: 

• A concrete driveway apron 

• A concrete paved taxi turnaround 

• A concrete paved handicap parking spot 
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• A gravel parking lot with ten vehicle spaces 

• A bathroom trailer on chassis 

• A 750 gallon per day mini sewage treatment plant inside a screened 

enclosure 

After completing review of the May 7 Applicant response, DPNR issued a second 

deficiencies and incompleteness letter on May 28, 2019 (the “May Incompleteness 

Letter”, APPX-19).  In the May Incompleteness Letter a number of further 

deficiencies and requirements were identified, including  (1) a need for curbing 

surrounding the gravel parking area, (2) a requirement for a Flood Certificate, and 

(3) the estimated cost of the structures in their entirety. 

Applicant responded to DPNR on June 20, 2019, with commentary (APPX-20) 

and the third set of site plans (the June 20, 2019 Site Plans, APPX-16) including 

structural details for footings and curbs.  The new site plan structures added in the 

June response were: 

• Concrete footings for three shipping containers 

• Thickened slab edge for driveway and taxi turnaround 

• Concrete flush curbing for gravel parking lot 

• Modifications to the portions of the driveway and parking lot to be 

constructed in concrete and the portions to be constructed in gravel, but 

not changing the total area of the structures. 

Additionally, the response commentary stated that the total cost of the 
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structures was $41,455 however this figure (a) omitted the cost of the shipping 

containers on footings, the semi-permanent restaurant van, the bar trailer, the 

bathroom trailer and the site infrastructure (power and water) and (b) contained 

errors in the calculation of the cost of other components, as discussed later in this 

brief. 

Finally, on July 26, 2019 in response to a (missing from the record) July 24, 2019 

email from DPNR2, Applicant submitted their final estimate of the cost of the 

project in its entirety, bringing the total cost to $73, 205.  APPX-21. 

This chronology is critical to understanding the failure by DPNR to require a 

MAJOR CZM permit for the project.  The initial submission, in February 2019, 

covered only those structures which had already been placed on the site.  It is 

certainly possible that the cost of that limited set of structures may have been less 

than $75,000, which would have allowed DPNR to apply the exception for a MINOR 

CZM permit.  However, after review, DPNR determined that the initial plan was 

deficient because it was not compliant with the building code:  the restaurant did 

not have required restroom facilities or septic system, the parking was inadequate 

for the scale of the project, the infrastructural components (plumbing, electric, 

potable and wastewater) were not specified in the plans, and public safety had not 

been addressed. 

In responding to these documented concerns, Applicant materially increased the 

 
 
2 The July 24, 2019 email from DPNR Reviewer Adam Williams to Barefoot Design is not available 
in the DPNR record.  According to Attorney Vonetta Norman this email cannot be located. 
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scope of the project, as evidenced in the May 7, 2019 and June 20, 2019, site plan 

revisions.  Those revisions brought the project well beyond the threshold value of 

$75,000 as demonstrated later in this brief.  It was only by posing a flawed 

interpretation  of “structure” and omitting certain structures from their estimate 

and significantly understating the size and cost of the concrete components of the 

plan, that the Applicant was able to argue that the cost was still below $75,000.  It 

was not.  The project had expanded due to the requirements of the Virgin Islands 

building code, as correctly identified by DPNR, to more than double that figure. 

Prior to deeming the application complete it was incumbent upon DPNR to 

correctly assess the value of the structures in their entirety.  Had this been done 

DPNR would have returned the MINOR permit application and required a MAJOR 

permit application.  The increased scope of the project no longer entitled the 

Applicant to a MINOR CZM permit. 

The CZMA is perfectly clear on this point:  an applicant is entitled to a minor 

permit only if  “the development consists of one or more structures valued in their 

entirety at less than seventy-five thousand dollars ($75,000).”  12 V.I.C. § 

910(c)(2)(C).  The fact that the Applicant originally submitted a permit application 

for a much smaller project and subsequently enlarged the project does not entitle 

the applicant to a permit based on their initial submission.  Each subsequent 

submission, in May 2019 and June 2019 effectively replaced the prior submission 

with a new project scope.  It is the development as finally presented to, and 

approved by DPNR which determines the scope of the permit and eligibility for a 
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MINOR CZM permit. 

 
STATEMENT OF ISSUES 

 
1. The Virgin Islands Coastal Zone Management Act (“CZMA”) requires that after 

a minor permit is deemed complete, the Commissioner shall promptly give 

written notice of the filing of the application to any person who requests such 

notification in writing. 12 V.I.C. § 910(d)(3). Further, the Commissioner must 

transmit a copy of the application and request comments within 30 days from 

any such person.  In this case it was only through the repeated inquiries by 

Appellant (six requests over a period of six months) that DPNR finally 

responded saying that the application had been deemed complete.  There was no 

notification of the opening or closing of a 30-day public comment period.  The 

Commissioner did not transmit a copy of the application to Appellant and only 

after repeated requests a physical copy of the application was delivered to the 

Cruz Bay library for public inspection on September 10, 2019, which was ten 

days before the close of the 30-day public comment period. The statutory right to 

offer comments within 30 days of receiving an application was confirmed in La 

Vallee Northside Civic Ass’n v. V.I. Board of Land Use Appeals, 30 V.I. 9, 13 

(Terr. Ct. 1994) (Cabret, J.) (observing that the “Coastal Zone permit procedures 

section of the Act requires, in the case of a minor permit, … a thirty-day period 

during which interested parties may submit written comments”). By failing to 

honor the requirements of 12 V.I.C. § 910(d)(3) the Commissioner materially 
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limited the ability of the public to review and comment on the application. 

 

2. A major permit is required for a development in Tier One of the coastal zone 

whenever the “value of the structures in their entirety” is $75,000 or more. 12 

V.I.C. § 910(c). Maho Crossroad’s own submissions to DPNR demonstrated that 

the cost would be at least $73,000 and this estimate (a) substantially 

underestimated the actual cost of some structures and (b) neglected to include 

the costs of other structures.  As attested by three expert sources, the cost of the 

structures significantly exceeded the threshold of $75,000 for a minor permit. It 

was an error of law for the Commissioner to grant a minor CZM permit when a 

major permit was required for the project. 

 

3. Section 910(a)(2) of the CZMA requires that either a CZM Committee (in the 

case of a major permit) or the Commissioner of DPNR (in the case of a minor 

permit) make certain findings before a CZM Permit may be issued. In this case 

the Commissioner either failed to make the required findings, or, if findings 

were made, they were clearly erroneous in view of the reliable, probative, and 

substantial evidence on the whole record; and thus the permit must be vacated. 

 

4. Section 910(c)(2)(E) of the CZMA states, in part, that “if the Commissioner, upon 

reviewing any minor permit application submitted pursuant to subsection (d), 

paragraph (3) of this section, determines that the proposed activity is likely to 
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have significant adverse environmental consequences he shall, upon giving 

notice to the applicant, forward such application to the appropriate Committee of 

the Commission for review as a major coastal zone permit.”  This clause provides 

discretion to the Commissioner to elevate a minor permit for review as a major 

permit, however such discretion must not be “arbitrary, capricious, or 

characterized by abuse of discretion or clearly unwarranted exercise of 

discretion.” 12 VIRR § 914-3.  Under most circumstances the Commissioner must 

rely on a review of application documents to assess the potential for significant 

adverse consequences of a proposed project.  However, since Maho Crossroads 

had opened for business at least 8 months prior to DPNR deeming the 

application complete, and at least 30 months prior to issuing a permit, the 

Commissioner had the benefit of a substantial period of concrete physical 

evidence of the project’s impacts on the human and natural environment to 

assist in making the determination of likely impacts under Section 910(c)(2)(E).  

In addition to this the Commissioner had received written comments from the 

Virgin Islands National Park Superintendent, US Department of the Interior, on 

the actual impacts the business was having on the environment of the national 

park beach and waters at Maho Bay.  As such, it was either arbitrary and 

capricious, or it was an unwarranted exercise of discretion for the Commissioner 

to ignore the actual evidence in plain sight of the significant adverse 

environmental impacts stemming from this project.  The Commissioner was 

therefore obligated to elevate the permit for review by the St John Coastal Zone 



20  

Management Committee as a Major CZM Land Permit, pursuant to Section 

910(c)(2)(E) of the CZMA.  The Commissioner’s failure to do so requires that the 

MINOR CZM permit be vacated and the application be remanded to the St John 

CZM Committee for review as a MAJOR CZM permit. 

 
ARGUMENT 

 
1. The failure to give notice and offer an opportunity to comment on the 

completed application was contrary to statute, depriving the public of 
the statutory rights to review and comment. 

 
The fact that DPNR was aware that Maho Crossroads began construction and 

opened for business in early 2019 without any CZM permit but nevertheless allowed 

the business activities to continue at the site for two and a half years prior to a 

permit being issued in July 2021 is highly problematical and exacerbates the lack of 

transparency demonstrated by DPNR throughout the permitting process.   

Section 913(b)(6) of the CZMA states “When the Commission or Commissioner 

has reason to believe that any person has undertaken, or is threatening to 

undertake, any activity that may require a coastal zone permit without securing a 

coastal zone permit, or that may be inconsistent with any coastal zone permit 

previously issued, the Commission or Commissioner may issue a written order 

directing such person to cease and desist.”  The Commissioner did not exercise his 

authority to direct Maho Crossroads to cease and desist and instead embarked upon 

a 30-month closed door review process leading to the approval of a Minor CZM Land 

Permit without providing the public with their full statutory right for notice and 
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comment. 

It was only through the ongoing diligence of the Appellant over a period of many 

months that the status of the Maho Crossroads CZM application was eventually 

discovered.  DPNR intentionally allowed a business operating in violation of the 

CZMA to continue to operate for 2-1/2 years while failing to proactively notify 

affected parties of application completeness and opportunity to comment. 

The requirements for notice, and the opportunity to comment on a complete CZM 

minor permit application are stated in 12 VIRR § 910-7(c):  

When the Commissioner determines that an application for a minor 

Coastal Zone Permit is complete, he shall promptly give written notice 

of such application to any person who he determines would be affected 

by or interested in such development, any person who has requested in 

writing to be notified concerning such development, and to the owner(s) 

of any/all lot(s) within or adjacent to the site of the proposed 

development. Upon a request from any such person, the Commissioner 

shall transmit a copy of the application to such person and request 

comments thereon within 30 days.  

The language of the cited regulation is mandatory on the Commissioner:  the 

Commissioner shall provide notice, request comments, and transmit the 

application.  This requirement was affirmed in in La Vallee Northside Civic Ass’n v. 

V.I. Board of Land Use Appeals, 30 V.I. 9, 13 (Terr. Ct. 1994) (Cabret, J.) (observing 

that the “Coastal Zone permit procedures section of the Act requires, in the case of a 
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minor permit, … a thirty-day period during which interested parties may submit 

written comments”).  Because the Commissioner (a) failed to promptly give written 

notice once the application was deemed complete, and (b) failed to transmit a copy 

of the application, and (c) failed to request comments during a thirty-day period the 

public, including the present Appellant and other St John residents were severely 

limited in the time to review and submit comments on the completed application.   

Because the Commissioner failed to "transmit a copy of the application" to 

Appellant, Appellant's review of the complete permit application was limited to a 

visual inspection of documents at the Cruz Bay library.  As such, Appellant's ability 

to properly analyze, measure, and ascertain the size of structures including 

structural concrete was severely limited.  In his written comments to DPNR, 

Appellant could not properly compute the volume of concrete and was compelled to 

use the Applicant's own statement that the concrete volume was 52 cubic yards (37 

yards for the slab and 15 yards for the footings).  APPX-2.  Upon a thorough 

inspection of the site plan drawings in preparation for this Appeal, Appellant has 

now been able to correctly state the volume of concrete which is 78.5 cubic yards, a 

quantity 50% greater than reported by Applicant.  APPX-12. 

Had Appellant been provided with a physical copy of the permit application 

during the 30-day statutory review period required by the Regulations, his 

comments to DPNR would have been more thorough and accurate.  In particular, 

the inability to measure concrete area without a copy of the plans at his disposal 

resulted in an underestimate of cost amounting to close to $20,000. 
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Additionally, given the extremely constrained time available for comment (10 

days as opposed to 30 days), Appellant was unable to secure reliable estimates for 

the cost of other structures, including the bathroom trailer, the gravel parking lot 

and the restaurant van. As such, the total cost of all structures was estimated in 

Appellant’s comments to be $109,255 based on the limited time for review and 

without proper access to physical documents.  APPX-2.  As stated elsewhere in this 

brief, based on a thorough review of the application and final site plan documents 

provided by DPNR as the record for these proceedings, and in consultation with 

professional contractors, Appellant now estimates the total cost of the structures as 

$160,535, a materially higher estimate than initially provided to DPNR.  APPX-12. 

Had DPNR provided Appellant with the proper time (30 days) and proper 

materials (a copy of the application) to allow thorough comments on the application, 

DPRN would have, as a matter of law, reached a different conclusion knowing that 

the cost of the improvements clearly exceeded the $75,000 maximum for a minor 

permit application.  Through DPNR's dilatory and inadequate response to the CZM 

Rules and Regulations, Appellant was prejudiced in his ability to offer 

comprehensive and relevant comments to DPNR on the subject application. 

These actions are indicative of a pattern of ongoing failures by the Commissioner 

and the Department to abide by the explicit provisions of the CZMA applicable to 

this permit review.  In their entirety, these failures present a clear case for BLUA to 

revoke the minor CZM permit and remand to DPNR for processing according to the 

statutory provisions for a major CZM permit. 
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2. The value of the project as finally proposed exceeded $75,000 and 
therefore it was required to be reviewed as a major permit application 
rather than a minor permit application. 

 
A major CZM permit is required prior to undertaking any “development” in the 

first tier of the coastal zone where the “value of the structures in their entirety” is 

$75,000 or more. 12 V.I.C. § 910(a). 12 V.I.C. § 910(c). “‘Development’ means the 

placement, erection, or removal of any ... structure on land…; [or] construction, 

reconstruction, removal, demolition or alteration of the size of any structure; or 

removal or harvesting of vegetation." 12 V.I.C. § 902(l).  “‘Structure’ means anything 

constructed or erected which requires location or placement on or in the ground, the 

submerged land, or coastal waters, or which is attached to something located in or 

on the ground, the submerged lands, or coastal waters.” 12 V.I.C. § 902(bb). Thus, 

“structure” includes driveways, septic systems, parking lots, walkways, 

underground plumbing, drainage swales, storage containers, footings, cisterns, 

decks and anything attached to any of the foregoing. 

The administrative record in this matter includes correspondence between the 

Applicant and DPNR in which the meaning of “structure” is debated by the 

Applicant.  APPX-21.  The Applicant apparently claimed that “mobile food trucks” 

and “shipping containers” should not be considered “structures” under the code.  

However, this line of argument is in direct contradiction with the definitions in the 

CZMA because, in order to fulfill their purpose of providing long term storage and 

food concessions, these structures “require location or placement on the ground” or 

attachment to something (e.g. a footing) “located in or on the ground” and hence are 
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“structures” under the CZMA.  The fixed placement of the Food Van and Bar Trailer 

on the site further confirm that they are “structures” under the CZMA and not 

mobile vehicles.  See APPX-25. 

Thus, a proper reading of the CZMA must conclude that all of the components 

described in the Maho Crossroads permit application and associated site plan are 

“structures” under the CZM code and their value must be included in the total value 

of the project structures. 

The component structures of the project include all of the following: 

1.  A concrete paved driveway and taxi turnaround with associated drainage, 

curbing and structural footing features. 

2. A concrete paved handicap access space in the parking area, with structural 

footing. 

3. A gravel parking lot for ten vehicles, including concrete curbing. 

4. A gravel driveway section between the taxi turnaround and the handicap 

parking aisle. 

5. Concrete paver walkways and patios. 

6. A “VW food truck with trailer.” 

7. A “bar trailer.” 

8. Two cisterns. 

9. Three 8’ x 20’ shipping containers used for storage. 

10. Concrete trench footings for the three storage containers 

11. A 750gpd sewage treatment plant in a screened enclosure. 
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12. A 20’ “bathroom trailer on chassis” with associated toilet and lavatory 

fixtures. 

13. A solar electric power system and electrical power distribution. 

14. Plumbing for greywater and blackwater collection and potable water 

distribution. 

In addition to the above, related construction costs including architectural and 

engineering, and site inspections, must be factored into the cost of the structures, as 

the structures cannot be erected without incurring these costs.  Although the CZMA 

does not explicitly define “value of structures” it would be unreasonable to assume 

that the value could ever be less than the cost of construction, i.e., the replacement 

cost.  The cost of construction is therefore a bottom limit to the “value of the 

structures.” 

The administrative record is unclear as to how the Commissioner determined 

that the dollar amount of the structures valued in their entirety was less than 

$75,000.  Applicant’s initial CZM Permit Application stated that the cost of 

“containers, solar, plumbing work” was $30,000 and the cost of concrete for the 

storage container footings was $3,000.  APPX-9.  There is one letter from the 

Applicant to DPNR in which the Applicant arrives at a total cost figure of $73,205 

but this letter did not include all of the component structures, did not comport with 

the prior Applicant estimate of $30,000 for containers, solar and plumbing, and did 

not accurately account for the cost of cast in place concrete construction on St John.  

APPX-21.   
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There is nothing in the administrative record indicating an independent 

assessment of the value of the structures conducted by or requested by DPNR, so it 

must be assumed that DPNR accepted the Applicant’s own estimate without 

independent verification, or if DPNR did make an independent finding of costs and 

value, they failed to disclose it in the record. 

In order to ascertain a fair and reasonable figure for the value of the structures, 

Appellant requested independent estimates from two St John licensed contractors 

(Dan Boyd, Lovango Enterprises LLC, and Fred Trayser, Trayser Construction) and 

one St John licensed architect (Robert Crane, Architect) for provision of the 

materials and construction of the features identified in the CZM application and 

associated final site plan document.  These estimates were primarily for the 

components constructed on site, including structural concrete, pavements and 

infrastructure, but not including the restaurant van or bar trailer.  The estimate 

from Dan Boyd, Lovango Enterprises LLC is at APPX-23.  The partial estimates 

from Fred Trayser (Trayser Construction) and Robert Crane (Architect) are at 

APPX-24.   

To ascertain a fair and reasonable estimate of the cost for the restaurant van 

and bar trailer, Appellant obtained independent pricing for the cost of food and 

beverage vending facilities comparable to those in use at Maho Crossroads.  APPX-

22.  

All of the aforementioned cost estimates are detailed in APPX-12, APPX-22, 

APPX-23 and APPX-24 and summarized in Table 1, below, by type. 
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TABLE 1:  Cost of Structures for Maho Crossroads June 2019 Site Plan 

Component Type Applicant 
Estimate 

Boyd 
Estimate3 

Trayser  
Partial 
Estimate4 

Crane  
Partial 
Estimate 

Structural concrete5  $20,800  $47,100  $60,900  $60,800 
Gravel parking lot6  $7,055  $14,041  $8,965 No estimate 

provided 
Concrete pavers No estimate 

provided 
 $16,394 No estimate 

provided 
No estimate 
provided 

Site preparation No estimate 
provided 

 $2,800 No estimate 
provided 

No estimate 
provided 

Shipping 
Containers 

 $10,500  $9,600 No estimate 
provided 

 $10,500 

Septic System  $12,000  $9,750  $9,800  $10,000 
All plumbing, incl 
Bathroom Trailer 

No estimate 
provided 

 $10,500 No estimate 
provided 

No estimate 
provided 

All electrical7 No estimate 
provided 

 $8,600 No estimate 
provided 

No estimate 
provided 

Independent 
Estimate Total 

  $118,785  $79,665  $81,300 

Other costs8 No estimate 
provided 

 $5,0009  $5,000  $5,000 

Nonstructural items  $4,100 n/a n/a n/a 
VW Restaurant Van  $12,000  $30,000  $30,000  $30,000 
“Tiki” Trailer  $6,000  $6,000  $6,000  $6,000 
Bar Trailer  $750  $750  $750  $750 

TOTAL estimate  $73,205  $160,535  $121,415  $123,050 
 

 
 
3 The Boyd estimate does not include the restaurant van, the bar trailer. 
4 The Trayser estimate is for the concrete work and gravel parking area only. 
5 Structural concrete includes driveway, taxi turnaround, thickened slab edge footing, trailer 
footings, gravel parking area flush curb 
6 Gravel parking lot includes base preparation, crusher run gravel, installation 
7 Electrical includes solar power generation and battery storage, power distribution via buried 
conduit, all electrical hookups by licensed electrician. 
8 Other costs include architectural and engineering fees, inspections. 
9 Estimated cost for architectural drawings, building permits, inspections, engineering, etc. 
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After adding in the missing components, and using the estimates provided by 

the contractors and independent research, the total cost of the structures in the 

Maho Crossroads site plan are summarized below: 

• Applicant’s Own Estimate: $73,205 

• Boyd Construction Estimate10: $160,535 

• Trayser Construction Partial Estimate11: $121,415 

• Rob Crane Partial Estimate:11 $126,050 

Based on these three independent estimates plus Appellant’s research on the 

price of food trucks (see APPX-22) it is clear that the Applicant grossly 

understated the value of the structures being constructed pursuant to their permit 

application.  Furthermore it is clear from these estimates that the total 

value of the structures was substantially in excess of $75,000, in fact it 

was more than twice this maximum amount. 

The most significant discrepancy between the Applicant’s estimate of the cost of 

structures and the independent contractors’ estimate is in the cost of structural 

concrete.  (see APPX-28 for detailed measurements).  The Applicant has apparently 

made errors in the estimate of the quantity of concrete work required, and in the 

cost of concrete on the island of St John.  Specifically: 

A) In their estimate, Applicant states that “the concrete paved driveway and 

 
 
10 This figure includes the restaurant van and bar trailer and bathroom trailer as estimated in 
APPX-22 and the addition of $5,000 for professional fees and permitting (architect, engineer). 
11 This figure is the independent estimate for the concrete work and gravel parking with the food 
vending structures and professional fees added. 
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taxi turnaround consists of 37 yards of flat concrete slab on grade with 

welded wire reinforcement.”  APPX-20.  The June 20, 2019 Site Plan (APPX-

16) illustrates a concrete paved driveway, turnaround and handicap access 

parking of approximately 3,780 square feet.  A slab of 4” thickness covering 

3,780 square feet is a volume of concrete equal to 3780 x (4/12) / 27 or 47 

cubic yards.  The Applicant has understated the volume of this 

concrete by 10 cubic yards (21%), a significant error. 

B) In their estimate, Applicant states that “the thickened edge slab around the 

perimeter of this paved area, and the pad footings where the trailers sit total 

another 15 yards.”  APPX-20.  The concrete slab is illustrated in the site plan 

with a “thickened edge” along the entire perimeter of the slab.  The perimeter 

of the slab is approximately 361 linear feet, and the thickened edge is 2’ x 8” 

(for a total depth of 12” with the slab).  APPX-16.  This thickened edge adds 

18 cubic yards of concrete to the slab.  The six trailer footings add an 

additional 4.5 cubic yards.  The Applicant has understated the volume 

of the footings by 7.5 cubic yards (34%), a second significant error. 

C) The June 2019 site plan illustrates the detail for a “flush curb” surrounding 

the gravel parking area.  APPX-16.m  The purpose of this flush curb is to 

contain the gravel within the parking area.  The volume of concrete in this 

flush curb is 8 cubic yards based on the dimensions in the site plan.  This 

concrete was NOT included in Applicant’s estimate.  There is an additional 1 

cubic yard of concrete in the raised curb surrounding portions of the taxi 
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turnaround, which was NOT included in the Applicant’s estimate.  The total 

volume of concrete in the June 2019 plans is at least 78.5 cubic yards, 

as opposed to the 52 cubic yards stated by the Applicant, a highly 

significant underestimate amounting to 26 cubic yards or 33%. 

D) Multiple contractors have stated that the cost of cast in place concrete work 

on St John is anywhere from $600 - $800 per cubic yard.  Fred Trayser of 

Trayser Construction quoted $700 per cubic yard.  Rob Crane, Architect, 

quoted $800 per cubic yard.  (APPX-24).  The local St John concrete 

distributor (St John Concrete) quoted a price of $320 per cubic yard solely for 

delivery of an 8 cubic yard truckload of concrete to Coral Bay. APPX-24. 

Added to this raw material cost is the expense of reinforcing steel, steel work, 

concrete forms, concrete pouring, concrete finishing, and form removal, all of 

which typically account for 50% of the total cost of concrete construction.  

Applicant claims $400 per cubic yard for installed concrete which is 

inconsistent with any of the professional estimates.  Taking the lowest of the 

licensed contractor estimates ($600 per yard, Dan Boyd, Masonry Contractor) 

yields a total cost for the concrete work described in the site plan of 

$47,100 as opposed to the $20,800 claimed by Applicant, a highly 

significant underestimate amounting to over $26,000. 

E) Thus, for structural concrete work alone, the Applicant’s cost estimate 

understates the value of the structures by over $26,000 and this factor alone 

would bring the total cost over the threshold value of $75,000. 
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It is also significant to note that the Tax Assessor’s Office increased the 

assessed value of the subject parcel after it was developed by Applicant.  In the 

2019, 2020 and 2021 assessments the Assessed Value of the Improvements 

(not including the land) is $187,400.  APPX-10.  This Assessed Value of 

Improvements is consistent with the independent estimates described above, and 

is more than double the estimate provided by Applicant. 

Thus, based on multiple authorities, it is clear that the value of the structures 

in their entirety is in excess of the maximum allowable value of $75,000. 

To further illustrate the insufficiency of Applicant’s estimate of the value of the 

structures, as well as DPNR’s failure to properly review these figures, consider the 

following:  the Applicant’s own estimate of total cost is $73,205 however this 

estimate totally omits certain elements of the plan, including the “bathroom trailer” 

($6,700), the two cisterns ($2,000), the solar power system ($8,600), the concrete 

flush curb surrounding the gravel parking area ($4,980), and the concrete pavers for 

walkways and patios ($14,100).  This estimate ignores Applicant’s own prior 

statement in the CZM Permit Application that the cost of the “containers, solar and 

plumbing work” was $30,000.  APPX-9.  If any one of the omitted elements are 

added to the Applicant’s own estimate, then the total exceeds $75,000.  For 

DPNR to fail to require estimates on ALL structural components of the plan was a 

clear error of law.   

The failure to require a major permit when the value of the structures exceeded 

$75,000 was a violation of the Virgin Islands Coastal Zone Management Act. It 
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requires that the permit be vacated and the matter be remanded to CZM for 

analysis under the CZM major permitting requirements. 

 

3. The Commissioner failed to make the findings of fact required by the 
CZMA. 

 
The CZMA requires the permit issuer to make a determination that the 

proposed activity is consistent with the goals, policies and standards of the CZMA 

including the development, environmental and amenity policies set forth in 12 

V.I.C. § 906. The CZMA mandates that if the project is not consistent with any of 

the goals, policies, or standards of the CZMA, a permit must be denied. See 12 

V.I.C. § 910(a)(2). The conclusions that must be made for all permits, as required by 

12 V.I.C. § 910(a)(2) are: 

• that the development is consistent with the basic goals, policies and 

standards provided in 12 V.I.C. §§ 903 and 906; and 

 
• that the development as finally proposed incorporates to the maximum extent 

feasible mitigation measures to substantially lessen or eliminate any and all 

adverse environmental impacts of the development. 

 
There is no evidence in the record that the Commissioner made the required 

findings set forth in 12 V.I.C. § 910(a)(2). Furthermore, if the Commissioner should 

argue that the findings were made implicitly by virtue of the Department approving 

the permit, or that they were made but not recorded in writing in the record, the 
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required findings would still fail the tests of 12 VIRR § 914-3.  Pursuant to the 

regulations (Id.) “The Board may review any decision-below in which the findings, 

inferences, conclusions, or decisions are: … (e) erroneous in view of the reliable, 

probative, and substantial evidence on the whole record; or (f) arbitrary, capricious, 

or characterized by abuse of discretion or clearly unwarranted exercise of 

discretion.” (emphasis added). 

To illustrate, consider the required finding that the development is “consistent 

with the basic goals, policies and standards” of the CZMA, and in particular 

consider the first development policy:   

“Development policies in the first tier shall be as follows: 

(1) to guide new development to the maximum extent feasible into locations 

with, contiguous with, or in close proximity to existing developed sites and 

into areas with adequate public services and to allow well-planned, self-

sufficient development in other suitable areas where it will have no 

significant adverse effects, individually or cumulative, on coastal zone 

resources” 12 V.I.C. § 906(a)(1). (emphasis added) 

It should be readily apparent that the site of the Maho Crossroads development 

was not “contiguous with or in close proximity to existing developed sites” since 

there was no development, no commercial enterprise, nothing other than passive 

use facilities of the Virgin Islands National Park, prior to the entry of Maho 

Crossroads. See APPX-26 for “before” and “after” aerial images of the site.  

Second, it should be readily apparent that the site was not an “area with 
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adequate public services” since there was insufficient parking, a narrow, sight-line 

obstructed roadway, no public water, no public garbage collection, no sewage 

collection, and in fact, no public services whatsoever at the site of Maho Crossroads.  

Finally, it is apparent that this project was not one which could be characterized as 

“well-planned, self-sufficient development in other suitable areas where it will have 

no significant adverse effects, individually or cumulative, on coastal zone 

resources.” 

The evidence that the Maho Crossroads project was not “consistent with” the 

first development policy of the CZMA was immediately apparent to anyone making 

even a cursory inspection of the site at any time after January 2019, when Maho 

Crossroads opened for business.  It did not require extensive analysis, inference or 

assumption on the part of the Commissioner.  The physical evidence of patron 

vehicles parking in and obstructing the roadways, of garbage on the beach, of 

dangerous pedestrian traffic, of lights and music, were all that was needed to 

conclude that this development was not consistent with the cited CZMA 

development policy.  The site and surrounding area were previously undeveloped.  

Public services were minimal to nonexistent.  The operation of the business was 

having observable and documented adverse impacts on coastal zone resources.  This 

evidence was “reliable, probative, and substantial” and therefore the Department’s 

finding, if it was even made, that the development was “consistent with” the CZMA 

policy must have been erroneous in light of the evidence. 

Similar analysis can readily demonstrate that the Maho Crossroads project was 
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not consistent with the following policies of the CZMA (12 V.I.C. § 906): 

• to assure that development will be cited [sic] and designed to protect 

views to and along the sea and scenic coastal areas, to minimize the 

alteration of natural land forms, and to be visually compatible with 

the character of surrounding areas. APPX-27. 

• to the extent feasible, discourage further growth and development 

in flood-prone areas and assure that development in these areas is so 

designed as to minimize risks to life and property.  APPX-4. 

• to consider use impacts on marine life and adjacent and related coastal 

environment.  APPX-7. 

• to assure that development in areas adjacent to environmentally-sensitive 

habitat areas, especially those of endangered species, significant 

natural areas, and parks and recreations areas, is sited and designed to 

prevent impacts which would significantly degrade such areas. 

APPX-7 and APPX-11. 

• to protect and enhance the characteristics of those coastal areas which are 

most valued by the public as amenities and which are scarce, or would be 

significantly altered in character by development, or which would 

cause significant environmental degradation if developed.  APPX-27. 

In each of these cases, the reliable, substantial, and probative evidence on the 

record, in the form of public comment letters reporting actual impacts of the project 

(APPX-11), the letter from the Virgin Islands National Park Superintendent 
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reporting actual impacts on park resources (APPX-7), the photographic evidence 

(APPX-27, APPX-8), and any physical inspection of the ongoing operations at the 

site conclusively demonstrated the erroneous findings by the Commissioner 

(assuming findings were even made) that the project was consistent with each of 

these explicit policies.  The Commissioner cannot simply wave his hand over the 

entirety of the CZMA and declare that a project conforms to the code and its policies 

without providing an ounce of evidence to support that conclusion.  In this case the 

Commissioner made no findings on the record, and could not make the required 

findings in the face of overwhelming evidence of the non-consistency of the project. 

Because this Board cannot properly review the non-existent findings on which 

the permit approval was based, it should vacate the permit and remand the matter 

to the Commissioner to make the required—and sufficient—findings of fact to allow 

the Board to properly review the permit. 

 

4. The Commissioner’s decision not to elevate the permit for review as a 
major permit was arbitrary and capricious, or was a clearly 
unwarranted use of discretion and must therefore be reversed. 

 
Unlike virtually all “normal” CZM permit applications, in which the applicant 

applies for the required permit before beginning construction and operation, in this 

case the Applicant constructed and began operating a fully functioning business on 

the Tier One coastal zone parcel prior to even applying for a CZM permit.  Further, 

the business continued to operate from January 2019 until the time the permit was 

issued in July 2021, a two and a half year time span during which the impacts of 
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the project on the human and natural environment were blindingly apparent to 

anyone making an even cursory examination of the site and its impacts.  

The CZMA provides a mechanism for the Commissioner to elevate a minor CZM 

permit application for review as a major permit if the Commissioner “determines 

that the proposed activity is likely to have significant adverse environmental 

consequences.” 12 V.I.C. § 910(c)(2)(E). 

Multiple letters from concerned citizens pointed out the potential impacts to 

natural resources, including endangered sea turtles, stemming from major 

increases in solid waste.  APPX-11.  Multiple letters from concerned citizens pointed 

out the dramatic changes to the human environment created by the operation of 

Maho Crossroads during 2019.  APPX-11.  A letter from the Superintendent of the 

Virgin Islands National Park highlighted all of these issues and more. APPX-7. 

For DPNR Commissioner JP Oriol to determine that the project was not likely 

to have significant adverse environmental consequences and therefore 

should not be elevated for review as a MAJOR CZM permit, as requested by 

Appellant and others, was clearly an arbitrary and capricious decision because it 

was not supported by clear evidence or findings.  In fact, it would have been 

impossible to reach that decision since the evidence on the ground, at the site, for 

over two years, demonstrated the ongoing significant adverse environmental 

consequences of the project.  Any decision other than to elevate the permit for major 

permit review was clearly an unwarranted use of discretion. 

The CZMA defines “environment” as “the physical, social and economic 
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conditions which exist within the area which will be affected by a proposed project.” 

12 V.I.C. § 902(n).  The social environment of Maho Bay, much loved by generations 

of St Johnians and visitors for its peace and serenity, has been dramatically and 

adversely affected by the large crowds of often inebriated tourists patronizing Maho 

Crossroads.  The natural environment has been adversely affected by garbage, litter 

on the beach and in the pristine water, and ill-informed visitors harassing 

endangered sea turtles.  For DPNR Commissioner to reach the conclusion that the 

project was not likely to have adverse environmental impacts was clearly erroneous 

and arbitrary and capricious. 

BLUA has the authority to review any decision-below which is “arbitrary, 

capricious, or characterized by abuse of discretion or clearly unwarranted exercise 

of discretion.”  12 VIRR § 914-3.  The decision of the DPNR Commissioner not to 

elevate the Maho Crossroads minor CZM land permit application to be reviewed as 

a major CZM land permit was blatantly arbitrary and capricious or an unwarranted 

exercise of discretion given the extensive evidence of ongoing adverse environmental 

impacts during the two and half years between the date of the permit application 

and the final approval of the minor permit. 

For this reason, the minor CZM permit issued to Maho Crossroads must be 

vacated and the permit application remanded to the St John CZM Committee for 

review as a major CZM permit, as required by 12 V.I.C. § 910(c)(2)(E).  
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CONCLUSION 
 

The project in question should never have been considered under the CZMA’s 

minor permitting provisions. By law, it was required to be considered as a major 

permit application. The Board should vacate the permit and remand the matter to 

the Commissioner with instructions to require Maho Crossroads to submit a new 

application seeking a major CZM permit if it wishes to proceed with the proposed 

development. 

October 11, 2021      
David L. Silverman 
9901 Emmaus 
St John, VI  00830 
t: 340-244-9875 
e: dlsilverman@yahoo.com 
Appellant 
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Vonetta C. Norman, Esq. 
Legal Counsel 
Division of Coastal Zone Management 
DPNR – Charles Wesley Turnbull Regional Public Library 
4607 Tutu Park Mall 
St. Thomas, VI 00802 
vonetta.norman@dpnr.vi.gov 
 
 
Ian S. Clement, Esq.  
Virgin Islands Department of Justice  
Office of the Attorney General  
3438 Kronprindsens Gade  
GERS Complex, 2nd Floor  
St. Thomas, VI 00802-5749  
Email: ian.clement@doj.vi.gov 
 Counsel for the Board of Land Use Appeals 
 
J. Daryl Dodson, Esq. 
MOORE DODSON, RUSSELL & WILHITE, P.C.  
P.O. Box 310 
St. Thomas, VI 00804 
Email: daryl@mdrvi.com 
Attorney for Intervenor 
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mailto:vonetta.norman@dpnr.vi.gov
mailto:ian.clement@doj.vi.gov
mailto:daryl@mdrvi.com

