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BEFORE THE VIRGIN ISLANDS BOARD OF LAND USE APPEALS

DAVID L. SILVERMAN,

APPELLANT
V8. Land Use Appeal

No. /2021
JEAN-PIERRE ORIOL IN HIS CAPACITY AS
COMMISSIONER, DEPARTMENT OF PLANNING
AND NATURAL RESOURCES

APPELLEE

Appeal of the Decision of Jean-Pierre Oriol, Commissioner, Department of Planning
and Natural Resources rendered on June 8, 2021 in the Application of Maho
Crossroads LLC, granting Minor CZM Permit No. CZJ-10-19(L)).

NOTICE OF APPEAL

To: Mzr. John Woods
Chairman, Virgin Islands Board of Land Use Appeals

Mr. Jean-Pierre Oriol
Commissioner, Department of Planning and Natural Resources

Maho Crossroads LL.C

The Appellant, David Lee Silverman, of 9901 Emmaus, St John, VI 00830
hereby appeals the decision of DPNR Commissioner Jean-Pierre Oriol rendered on
June 8, 2021 to issue a Minor CZM Land Permit to Maho Crossroads LLC. This
decision became final and conclusive as to the Applicant on July 3, 2021, the date it
was signed and accepted by the Applicant. A copy of the approved permit
(identified as CZJ-10-19(L) is attached hereto and made a part of this appeal as
EXHIBIT "A", pursuant to 12 V.I. C.§ 914.
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STATEMENT OF COMPLAINT AGAINST THE DECISION

1. The Commissioner's decision to consider the permit application as a minor
CZM permit rather than a major CZM permit is contrary to law because
under 12 VIC § 910(c), a major permit is required for the development by virtue
of the fact that the development is conducted within CZM Tier One and consists
of one or more structures valued in their entirety at $75,000 or more and none
of the other exceptions that would allow the development to proceed under a
minor permit apply. A major permit is presumptively required and the
applicant failed to establish that it fell within one of the exceptions that would
allow development under a minor permit.

2. The Commissioner failed to make the required findings set forth in 12 VIC
§910(a)(2). See, e.g. Virgin Islands Conservation Society v. Virgin Islands Bd. of
Land Use Appeals, 857 F. Supp, 1112 (D,VJ. 1994). An agency must make
sufficient findings to allow the reviewing court to track the steps by which the
agency reached its decision and determine whether the decision is based upon
substantial evidence and reasoned findings. Environmental Ass'n of St.
Thomas-St, John v. Virgin Islands Bd, of Land Use Appeals, 885 F. Supp, 792,
795 (VJ. Terr, Ct. 1994) (Swan, J.)

3. The proposed development is contrary to 12 VIC § 906(a)(1) in that it is a
development policy in Tier One of the Virgin Islands coastal zone to “guide new
development to the maximum extent feasible into locations with, contiguous
with, or in close proximity to existing developed sites and into areas with
adequate public services and to allow well-planned, self-sufficient development
in other suitable areas where it will have no significant adverse effects,
individually or cumulative, on coastal zone resources.” The area of this
development is not an existing developed site, and it does have significant
impact on the human environment of the coastal zone.

4. The proposed development is contrary to 12 VIC § 906(a)(6) in that it is a
development policy in Tier One of the Virgin Islands coastal zone to "assure
that development will be cited [sic] and designed to protect views to and along
the sea and scenic coastal areas, to minimize the alteration of natural land
forms, and to be visually compatible with the character of surrounding areas."
The Maho Crossroads project is dramatically incompatible with the existing
undeveloped character of the surrounding coastal area.

5. The proposed development is contrary to 12 VIC § 906(a)(9) in that it is a
development policy in Tier One of the Virgin Islands coastal zone "to the extent
feasible, discourage further growth and development in flood-prone areas and
assure that development in these areas is so designed as to minimize risks to
life and property." The site of Maho Crossroads is in a well known flood plain
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and flooding of the site has the potential for significant adverse impacts to the
shoreline and nearshore waters, a significant sea turtle nesting and foraging
site.

6. The proposed development is contrary to 12 VIC § 906(b)(9) in that the policy of
the Virgin Islands is "to assure that development in areas adjacent to
environmentally-sensitive habitat areas, especially those of endangered species,
significant natural areas, and parks and recreations areas, is sited and
designed to prevent impacts which would significantly degrade such areas."
The beach directly across the public road from the site is an endangered sea
turtle nesting site, and the waters directly offshore are a major sea turtle
foraging site. The human traffic, solid waste and potential flood impacts
present clear impacts to endangered sea turtles.

7. The proposed development is contrary to 12 VIC § 906(c)(2) in that the policy of
the Virgin Islands is “to protect and enhance the characteristics of those coastal
areas which are most valued by the public as amenities and which are scarce, or
would be significantly altered in character by development, or which would
cause significant environmental degradation if developed.” The Maho
Crossroads project will significantly alter the character of the public beach at
Maho, which is one of the few public beaches on St John that are easily
accessible by individuals with mobility constraints.

8. In addition to the reasons cited in Paragraphs 1-7 above, Commissioner Oriol
erred in not elevating the subject permit from a MINOR CZM Land Permit to a
MAJOR CZM Land Permit, pursuant to 12 VIC 910(c)2(E), which states, in
part: "if the Commissioner, upon reviewing any minor permit application
submitted pursuant to subsection (d), paragraph (3) of this section, determines
that the proposed activity is likely to have significant adverse environmental
consequences he shall, upon giving notice to the applicant, forward such
application to the appropriate Committee of the Commaission for review as a
major coastal zone permit." Based on the location and nature of the project and
the public comments received, the Commissioner should have determined that
the activity would have significant adverse environmental consequences and he
should therefore have elevated the minor permit application to be reviewed as a
major coastal zone permit.
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CONCLUSION

There were no public proceedings in the decision-below and thus there is no
transcript to order. Accordingly, appellants have complied with 12 VIRR § 914-

15(9).

Wherefore, the Appellant petitions the Board of Land Use Appeals for a
hearing, for a reversal of the decision of the Commaissioner of the Department of
Planning and Natural Resources for the issuance of Minor CZM Permit CZdJ-10-
19(L) and for referral of the permit application to the St John CZM Committee
for review as a Major CZM Land Permit.

Respectfully submitted,

IR

David L. Silverman, pro se
9901 Emmaus

St John, VI 00830

t: 340-244-9875

e: dlsilverman@yahoo.com

August 2, 2021

Certificate of Appellant, pro se

I, David Lee Silverman, certify that: this Appeal is based upon a true belief that
o the decision appealed from was in error;
o there exist meritorious grounds to reverse the decision; and
o this Appeal is not filed for the purposes of delay or harassment; and it is not

frivolous.

David L. Silverman



mailto:asimpson@coralbrief.com
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Certificate of Service
I certify that a copy of this appeal was served upon Jean Pierre Oriol,

Commissioner of the Department of Planning and Natural Resources, No. 45 Estate
Mars Hill, Frederiksted, VI 00840 as well as upon Maho Crossroads LLC on August

3, 2021, by U.S. Mail, postage prepaid.

David L. Silverman
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APPENDIX A

MINOR CZM PERMIT NUMBER CZJ-10-19(L)
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MINOR COASTAL ZONE MANAGEMENT PERMIT NO. CZJ-10-19L

AUTHORITY. This permit is issued by the Commissioner of the Department of Planning
and Natural Resources and is administered and monitored by the Department pursuant to
Title 12, Chapter 21, and Virgin Islands Code. As herein, “Permittor” is the Government
of the Virgin Islands and “Permittee” is Maho Crossroads, LLC.3

SCOPE. This permit allows for the continued use of a food truck, bar and storage
containers with the addition of a bathroom trailer, wastewater treatment system, and
additional parking, storage container and above ground water cisterns and solar panels.
The development will be done on Parcel No. 3-2 Estate Midland, St John USVI.

TERM. This permit is effective upon its signing by the Commissioner of the Department
of Planning and Natural Resources, pursuant to VI Code, Title 12 Chapter 21.
Authorization for construction under this will expire if the Permittee fails to commence work
within twelve (12) months from the date this permit becomes effective.

DOCUMENTS INCORPORATED BY REFERENCE.
—— 0 NLVRTURATIED BY REFERENCE.

EXHIBIT A - CZM Permit Application signed February 2, 2019.
EXHIBIT B - Required document submittal (deed, tax letter, and maps).
EXHIBIT C - Site Plan and drawings stamp dated May 7, 2019.

GENERAL CONDITIONS.

Liability. The Permittee agrees to assume full and complete responsibility for all
liability to any person or persons, including employees, as a result of its control of
the area described in Paragraph 2 of this permit, and all improvements thereon
(which area and improvements are herein after referred to as” the premises”) and
to hold the Permittor free and harmless from civil or other liability of any kind during
the time the permittee is in control of the premises pursuant to this permit.

Personal Property and Damage. All personal property of any kind or description

whatsoever, located on the premises will be there at the Permittee’s sole risk.

Assignments or Transfer. This permit may not be transferred or assigned except
as provided in Section 910-15 of the Regulations of the Coastal Zone Management
Act.

Permit to be displayed. A placard evidencing the permit shall be posted in a
conspicuous place at the project site during the entire period of work.

Reliance on Information and Data. The permittee affirms that the information and
data which he/she provided in connection with his/her permit application is true
and accurate, and acknowledges that if subsequent to the effective date of this
permit such information and data proves to be false or inaccurate, the permit may
be modified, suspended or revoked in whole or in part, and that the Commissioner
may, in addition, institute appropriate legal action.
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Maho Crossroads, LLC.
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Development to be commenced. Any and all development approved by this
Coastal Zone Management Permit shall be commenced within twelve (12) months
from the date this permit becomes effective. Failure to perform substantial work
within such period and thereafter until completion of construction will cause the
permit to lapse and render it null and void unless an extension is granted by the
Commissioner.

Notification of Completion. Upon completion of any activity authorized or required
by this Coastal Zone Management Permit, the permittee shall promptly so notify
the Director of the Division of CZM (“The Director”) and where the service of a
professional engineer was required in undertaking the activity, a certification of
compliance provided by the project engineer that the plans and specifications of
the project and all applicable Virgin Islands Code requirements have been met,
shall be filed with the Director.

Inspection. The Commissioner or his authorized agents or representatives shall
have the power to enter at reasonable time during projects working hours upon
any lands or waters for which a Coastal Zone Permit has been issued. The
Permittee shall permit such entry for the purpose of inspection and ascertaining
compliance with the terms and conditions of said Coastal Zone Management
Permit. The Permittee shall provide access to such records as the Commissioner
in the performance of his duties under the Act may require the Permittee to
maintain. Such records may be examined and copies shall be submitted to the
Commissioner upon request.

Conditions of premises. The development authorized by this permit shall be
maintained in a safe, attractive and satisfactory condition and in accordance with
the description, plans or drawings approved by the Commissioner.

Restoration of Area. The Permittee, upon revocation or expiration of the permit,
shall upon order of the Committee, or the Commissioner, and in their sole
discretion, remove all structures authorized by the permit and restore the area to
its original condition in the manner specified by the Division of CZM, and/or
modify such structures or site, and/or comply with any reasonable directive of the
Commissioner in satisfying the original permit conditions in such time and
manner as the Commissioner may direct.

Notices: All notices sent or required to be sent hereunder must be certified mail,
return receipt requested. If addressed to the Permittor, same shall be sent to the
Commissioner of the Department of Planning and Natural Resources, Government
of the Virgin Islands, Charles Wesley Turnbuill Regional Public Library, 4607 Tutu
Park Mall, St. Thomas, U.S. Virgin Islands 00802, or to such place as the Permittor
may herein after designate by certified mail. If addressed to the Permittee, same
shall be sent to Maho Crossroads LLC, c/o John Yob, 1878 Watermark Drive,
Grand rapids , Ml 49546 return receipt requested.
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13.

14.

15.

16.

1.

Nonwaiver. One or more waivers by the Permittor of any covenant or condition of
this permit shall not be construed as a waiver or breach of the covenant or
condition, and the consent or approval of the Permittor to or of any acts by the
Permittee requiring the Permittor’'s consent or approval shall not be construed as
approval of any subsequent similar act by the Permittee.

Revocation. It is specifically understood that all foregoing covenants and
agreements, as well as other terms and special conditions hereby agreed to by
Permittee, are to be well and faithfully kept by Permittee and that any failure by
Permittee to keep same will result in revocation of this permit.

Other Approval. If the development covered under this permit requires separate
and distinct approval from the United States Government or any agency,
department, commission or bureau thereof, then no development or occupancy is
allowed under this permit until such permits or approvals have been obtained.

Abandonment. If the Permittee abandons deserts or vacates the premises or
discontinues its operations at the premises for a period totaling six (6) consecutive
months, then the permit will terminate automatically and be rendered null and void.

Damage and Repair of Premises Described in Paragraph 2. In the event of
damage to or destruction of the premises described in Paragraph 2 hereof, repair
work may be done only after a request to do so has been submitted in writing to
the Department and permission in writing has been granted. Repair must duplicate
the original work, and must be in accordance with applicable law, rules and
regulations.

Signatures on the Permit Document. The applicant shall sign and return the permit

document to the Department within sixty (60) days of receipt thereof. Failure to
return the signed permit within the time period specified herein will be considered
a rejection of the terms and conditions of the permit and will render the offer of the
permit null and void, unless a written extension is requested and granted.

SPECIAL CONDITIONS.

The Division of Coastal Zone Management shall be notified in writing at least forty-
eight (48) hours before work commences.

The Coastal Zone Management permit placard shall be placed in a conspicuous
location at the entrance of the site as soon as work commences.

The approved stamped drawings, along with executed copy of the permit, are required
to be on-site when work commences.

This permit is valid only for work as stated in Paragraph 2 “Scope.”
All excavated areas shall be protectively bermed to prevent silt runoff.

Site disturbance shall be limited to areas designated on the approved drawings.

3
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12.

13.

14,

18.

16.
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18.

19.

20.

21.

The Permittee shall be responsible for the daily removal of trash generated by its patrons and
shall encourage its guests to utilize those receptacles solely.

The area to be used as parking shall not be constructed with concrete, instead either utilizing
permeable materials such as gravel with a geo web material is acceptable to control stormwater
drainage.

The Permittee shall submit a lighting plan for review that is consistent with Division of Fish and
Wildlife specifications as it relates to turtle nesting beaches within 30 days of the receipt of this
permit.

The applicant is not allowed to host night-time events during the peak turtle nesting, August 1-
November 30 each year.

The Permittee shall only allow ambient music to be played on site not exceeding 75 decibels.
Hosting of nighttime events must obtain permission from the Virgin Islands Police Department
(VIPD) and in consultation with the National Park Service.

The Permittee must install at its own expense at least one properly marked pedestrian crossing
coordinated with the Department of Public Works and the National Park Service.

The Permittee shall immediately remove the structure which appears to be a roof top lounge
as observed on the site and not included in drawings as submitted to the Department.

No Furniture that has been rented from the Permittee or its tenants should be left on
the beach, all items must be removed at the end of the day.

A landscaping plan must be reviewed and approved by the Division of Fish and Wildlife
within 30 days of receipt of this permit.

The Permittee shall prepare and submit for a review a hurricane preparedness and emergency
plan within 30 days of receipt of this permit.

Separate emergency plans should also be submitted for review, related to fire, and
medical emergencies.

The Permittee or its tenants must have readily available and trained staff at a minimum of CPR
first aid and an Automated External Defibrillator (AED) should be present on site.

All other necessary permits shall be obtained prior to commencement of work and
must include building permits, flood plain certification, Department of Health and
licenses from Department of Licensing and Consumer Affairs.

All electrical connections, panel boxes must be elevated above the base flood
elevation (BFE).

Upon discovery of any archaeological or historical burial site or remains upon private lands, the
owner or his representative shall immediately notify the State Historic Preservation Office
verbally and in writing.
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22.  Silt fencing must be installed with steel posts and wire fence support as described in
the 2002 Environmental Protection Handbook

23.  Excavation shall be limited to the footprint of the structure to be constructed.
24.  The capacity of the sewage treatment tank shall be no less 750 g.p.d. The system
shall also be approved by the Division of Environmental Protection. The system must

be installed above ground and enclosed appropriately and pumped if capacity exceeds
50%.

On this gm Day of AM&& . 2021 the Department of Planning and Natural Resources

hereby issues Minor CZM Permit No. CZJ-10-19L.

r

. JeanfPjerre Oriol
-\\& omigsioner

|, the undersigned, have read and understood all terms and conditions established in Permit No.
CZJ-10-19L and hereby agree to be bound by the terms and conditions contained therein.

4/) 2’7 _7-3-a

Signat¥fe © 7 Date

cc: File



