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The Honorable President Novelle Francis Jr. 3 February, 2020
Legislature of the Virgin Islands

Capitol Building, Charlotte Amalie

P.O. Box 1690

St Thomas, VI 00804

re: Serious Concerns Regarding Permit Documents for the Summers End Group Project

Dear President Francis,

| am writing to you regarding what | believe are serious legal issues surrounding new permitting
documents for the Summers End Group LLC marina project in Coral Bay, St John. | am sharing
these concerns with you and the other members of the 33rd Legislature in the hope that
appropriate steps will be taken to ensure that these documents are returned without action to
their source and that the applicant is required to comply with all of the relevant laws and
regulations governing CZM permitting in the United States Virgin Islands.

Background — The Summers End Group CZM Permits

At the October 28, 2019 meeting of the Committee of the Whole multiple significant defects
were identified with the permits for the Summers End Group. These defects included:

1. In March 2019 the permits had been improperly modified, signed and re-dated by the
Chair of the St John CZM Committee without any Committee review or authorization.

2. In spite of an order by the Board of Land Use Appeals that the permits be consolidated
into a single consolidated Land and Water Permit, this had not been done.

3. The permits included references to parcels of land for which the applicant had no
authority for development (Parcels 13-A, 13-B and 13 Remainder Carolina).

4. The permit had an improperly computed Trust Land Occupancy Fee based on the value
of a non-buildable mangrove wetland.

5. The permits did not reflect the project which the applicant intended to build, including
references to a 75-position public mooring field, structures on land no longer included in
the project, and mitigation measures on property not under the control of the applicant.

6. Multiple pending lawsuits (Writ of Review and Civil lawsuits) rendered the future of the
project highly uncertain.

As a consequence of these defects your office returned the permits to Governor Albert Bryan
with a transmittal letter stating that "the project as currently proposed by Summer's End
Group, LLC cannot be developed under the Major Coastal Zone Management Permit No. CZJ-
04-14(W) and its accompanying plans, maps and drawings. It is the consensus of the
Legislature that the marina project proposed by Summer's End Group, LLC has not been yet
submitted for CZM review, thereby rendering this permit and all related processes invalid.
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When a new, valid, consolidated land and water permit for the marina project is transmitted for
the Legislature's ratification, | assure you that the Thirty-Third Legislature will act promptly."

This clear conclusion by you and the Legislature should have caused the Summer's End Group
to properly modify their plans and submit new documentation for review and approval by the
Coastal Zone Management Commission. However, for reasons best known to the applicant,
they chose not to take this approach and have, with the support of the Governor, resubmitted
plans based on illegal documents and unapproved modifications.

Although it appears as though concerted efforts were made to prevent public scrutiny of the
improperly modified permits, this scheme has been uncovered in sufficient time to bring it to
the attention of the Legislature.

The "New" Permits for Summers End Group

On January 9, 2020, you (President Novelle Francis) and | had a brief chat after a Rules &
Judiciary committee meeting on St Thomas. | asked you whether the Governor had responded
to the Senate President's letter of December 10, 2019, returning the CZM Permits for the
Summers End Group to Government House due to serious defects in the documents. You told
me that yes, the Governor had sent a "modified permit" back to the Senate President in mid-
December. | expressed surprise, since there had not been a meeting of the St John CZM
Committee to review any permit modifications, and | asked if you would send me a copy of the
correspondence. You said that there was no problem sending me a copy and told me to
contact your office the next day for the documents.

The following day (January 10, 2020) | sent a request to the Senate President's office
administrator and received a reply that the documents could not be sent to me because "the
documents are currently under review by the 33rd Legislature and once the review is complete,
a copy of said correspondence will be forwarded to you."

| sent a follow-up request directly to you, President Francis, a week later, on Jan 17, 2020, and
received no reply.

On January 27, 2020, | sent a formal request to Governor Albert Bryan Jr. for any
correspondence which his office had sent to Senate President Novelle Francis Jr. during
December 2019, regarding CZM permits for the Summers End Group mega yacht marina in
Coral Bay. |sent this request pursuant to Title 3 Section 881 of the VI Code, the "Examination
of Public Records" statute.

What was returned to me were three documents:
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1. A document headed "Consolidation of Major Coastal Zone Permit CZJ-04-14(L) and
Major Land Permit CZJ-03-14(L)"

2. Aletter from Governor Bryan to Ms. Chaliese Summers, entitled " MODIFICATION of
Consolidated Major Coastal Zone Management Permit Nos. CZJ-04-14(W) & CZJ-03-
14(L)"

3. Aletter from Governor Bryan to Senate President Novelle Francis Jr., entitled
"Consolidated Major Coastal Zone Management Permit No. CZJ-04-14(W) & CZJ-03-14(L)
& Modification"

These documents, in my opinion, are a complete affront to the rule of law within the United
States Virgin Islands. The issuance of Coastal Zone Management permits is governed by Title 12
Chapter 21 of the Virgin Islands Code (the Virgin Islands Coastal Zone Management Act, or
"VICZMA"). Nowhere within the VICZMA is the authority granted to DPNR to unilaterally create
a "Consolidation of Permits" without the review and approval of the island CZM Committee.
Nowhere within the VICZMA is the authority granted to the Governor to make modifications to
a pending permit that has not yet been approved. This attempt by the Executive branch to
circumvent laws properly enacted by the Legislature must not go unanswered.

The lllegal "Consolidation of Permits" Document

The issuance of Major Coastal Zone Management Permits is governed by Title 12, Chapter 21
Sections 910 and 911 of the VI Code. It is crystal clear in the language of the code that all major
CZM permits are issued by the appropriate Committee of the Commission, not by DPNR staff.
The "consolidated permit" document created by DPNR states that the "Permittor" is the "St
John Committee of the Virgin Islands Coastal Zone Management Commission" however this
document was never shown to, reviewed by, or approved by the Committee. As a member of
said Committee, | can attest to the fact that the first time | saw this document was following
receipt of it pursuant to the Public Records request sent to Government House on January 27,
2020, forty-two days after it has been improperly signed.

The document is signed by the Chairman of the St John CZM Committee and dated December
16, 2019, however the Committee never authorized this signature or approval. In fact, the St
John CZM Committee never met at any time to discuss this document. It was never shown to
the Committee. The entire process of the creation and signing of the document was conducted
in secret. The Committee Chair never notified the Committee that he had signed a
"Consolidation of Permits." This creation of a permit document, in secret, by DPNR and the
signing of the document, in secret, by the Chair of a CZM Committee, is blatantly illegal.
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Furthermore, this illegal "Consolidation of Permits" does not even begin to address the serious
defects in the CZM permits that were issued in 2014 to the Summers End Group. The project
described in the "consolidated permit" does not reflect the project that Summers End intends
to develop: it continues to reference a 75 position public mooring field that is not part of the
project, and it incorporates an invalid and illegal trust land occupancy fee based on an incorrect
mangrove parcel, among numerous other defects. And although the associated "modification"
letter from the Governor purports to change provisions in the "consolidated permit" the
document signed on December 16, 2019 continues to reference parcels and activities on those
parcels which the applicant has no authority to conduct.

Perhaps most egregiously, none of the supporting documents required of EVERY permit
application have been supplied: there is no Environmental Assessment Report for the
consolidated project nor is there a Permit Application for the consolidated project. The
property owners of the parcels described in the "consolidated permit" have not given their
signed authority for the development to be conducted on their land. For the Chair of a CZM
Committee to sign a document in 2019 (without Committee approval) granting authority to
develop parcels of land which were sold to a third party in 2016 is simply incomprehensible.

This illegally created and illegally approved "Consolidation of Permits" document must be sent
back to the Governor and to DPNR with clear instructions that the Legislature can only act on a
consolidated land and water permit which has been legally issued and approved by the St John
CZM Committee following proper review. To do anything else is a clear affront to the rule of
law.

It is my understanding that on January 30, 2020, an appeal was filed with the Virgin Islands
Board of Land Use Appeals regarding this new "consolidated permit" document and that this
appeal will stay the action by the Chair of the CZM Committee in approving said permit. The
blatant disregard for the law cannot go unanswered. Although efforts were made to withhold
the "consolidated CZM permit" from public scrutiny, the public is very fortunate that the
document was obtained 42 days after its signing, and that an appeal was filed within the
statutory 45 day time period.

The lllegal "Permit Modification" by the Governor

The statutory authority to issue, modify and revoke CZM permits lies solely within the
Commission and the Commissioner, with a single exception: when a permittee conducts
activities pursuant to an approved permit that threaten significant environmental damage then
the Governor may unilaterally modify or revoke that approved permit with the consent of the
Legislature. This authority is contained within Section 911(g) of the VICZMA, which states:
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(g) Modification and revocation. In addition to any other powers of
enforcement set forth in section 913 of this chapter, the Governor may modify
or revoke any coastal zone permit that includes development or occupancy of
trust lands or submerged or filled lands approved pursuant to this section upon
a written determination that such action is in the public interest and that it is
necessary to prevent significant environmental damage to coastal zone
resources and to protect the public health, safety and general welfare. Such
written determination shall be delivered both to the permittee and to the
Legislature, together with a statement of the reasons therefor. It shall state the
effective date of such modification or revocation, and shall provide a reasonable
time in which the permittee or lessee either may correct the deficiencies stated
in such written determination or may establish, to the Governor's satisfaction,
that any or all of the deficiencies or reasons stated therein are incorrect.

12 V.I.C. § 911(g)

This is clearly an enforcement power, intended to be used to protect the public or the
environment from damage caused by development activity under an approved permit. The
express language of the code — referring to modification or revocation of approved permits —
should make this clear. One cannot "modify or revoke" a permit which does not yet exist. This
code section has absolutely nothing to do with modification of permit applications that have
not yet been fully approved. This code section DOES NOT grant the Governor the authority to
rewrite permits based on his or her desire to move a particular project forward. To do so would
thoroughly undermine the intent and the express language of the Virgin Islands Coastal Zone
Management Act.

Even if one were to construe the language of this section to allow the Governor to modify
pending permits to prevent significant environmental damage, this could not possibly apply to
the removal of two parcels — 13A and 13B Carolina — from the project. Since the Summers End
Group cannot under any circumstances build on these parcels, removing them from the permit
has zero effect on the environment — positive or negative. Removing them from the permit via
the illegal modification is not "necessary to prevent significant environmental damage to
coastal zone resources and to protect the public health, safety and general welfare." Rather, it
simply attempts to cure a major defect in the permit application and puts the thumb on the
scale in favor of the Summers End Group without any benefit to the environment whatsoever.

The two letters sent by Governor Bryan — one to the applicant (Ms. Chaliese Summers) and one
to Senate President Novelle Francis Jr. — cite the enforcement power of Section 911(g) as the
authority for amending the illegally drafted and illegally approved "consolidated permit".
Specifically, the Governor's letter to the Senate President states "pursuant to Title 12 V.I.C.
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Section 911(g), | have taken the opportunity to modify the permit to reflect the changes needed
and address the concerns of the Legislature and community as a whole." Section 911(g) does
not grant the Governor the authority to modify a permit to "address concerns of the
Legislature" and nor does it grant the Governor the authority to modify a permit which has
not yet been approved pursuant to Section 911.

There obviously is a legally sound approach to addressing the defects in the CZM permits for
the Summers End Group. The applicant needs to submit an application to DPNR for a
consolidated land and water permit reflecting the actual project proposed to be developed.
They require the authority of all landowners on whose property the project will be developed.
This permit application must be accompanied by the requisite documentation, and duly
approved by the St John CZM Committee. This is the procedure defined in the Virgin Islands
Coastal Zone Management Act.

The steps that the applicant is attempting to take, with support from the Governor and DPNR is
such an affront to Virgin Islands law that it cannot be tolerated. If we allow permits to be
drafted in secret, Committee Chairs to sign documents without authorization, allow the
Governor to rewrite provisions to suit personal interests, then we might as well toss out the
CZM code and be done with it.

As a member of the St John Committee of the Virgin Islands Coastal Zone Management
Commission, | took an oath to uphold the laws of the Virgin Islands and to act on behalf of the
people of the Virgin Islands in my appointed role. | am asking the Legislature for your support
in this capacity.

Respectfully submitted,

L

David L Silverman
Member, St John Committee of the Virgin Islands Coastal Zone Management Commission

3 February 2020

cc: Members of the 33rd Legislature, Legal Counsel to the Legislature



